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ATTORNEY di sci plinary proceedi ng. Attorney's i cense
suspended.
11 PER CURI AM W review, pursuant to SCR 22.17(2), a

report and recomendation filed by referee Judith Sperling-
Newton in this disciplinary proceeding involving Attorney Ralph
A. Kalal ("Kalal"). Kal al entered pleas of "no contest"” to the
charges agai nst him The matter was submtted to the referee
who issued a report incorporating the stipulation and adopting

t he recommended si x-nont h suspensi on.
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12 The referee's findings of fact are to be affirned

unless they are clearly erroneous. In re Disciplinary

Proceedi ngs Agai nst Sosnay, 209 Ws. 2d 241, 243, 562 N W2d 137

(1997). W review the referee's conclusions of l[aw de novo. In

re Disciplinary Proceedings Against Carroll, 2001 W 130, 929,

248 Ws. 2d 662, 636 N.W2d 718. After our review of the record
in this matter, we conclude that the referee's findings of fact
are not clearly erroneous; accordingly we affirm and adopt them
W also agree with the referee's legal conclusion that Kalal's
conduct violated the rules of professional conduct for |awers,
as set forth herein. Therefore, we adopt the referee's
conclusions of |[|aw W agree that a six-nonth suspension of
Kalal's license to practice law is an appropriate sanction for
his msconduct, and we further hold that Kalal should be
required to pay the costs of these disciplinary proceedings,
whi ch total ed $10,884.10 as of April 19, 2005.

13 Kalal was admtted to practice law in Wsconsin in
1973. In 2002 he was publicly reprimanded for nmeking a
m srepresentation of fact in an oral argunent to the suprene

court in wviolation of SCR 20:3.3. In re Disciplinary

Proceedi ngs Against Kalal, 2002 W 45, 252 Ws. 2d 261, 643

N. W 2d 466.

14 Kalal is the owner of Kalal & Associates, a sole
proprietorship engaged 1in the practice of I aw. Thi s
disciplinary matter derives from a grievance filed by a forner

associate in Kalal's law firm who charged that Kalal had failed
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to properly manage contributions to the firms 401(k) plan.? As
noted, Kalal eventually executed a stipulation and no-contest
plea to the charges and, on March 29, 2005, the referee filed a
report and recommendation concluding that Kalal had commtted
prof essional msconduct in his handling of the enployee 401(k)
retirement plan and client trust accounts.

15 The conplaint filed by the Ofice of Lawer Regul ation
(OLR) alleged, and the referee found, that from approximately
Cct ober 15, 1997 to August 15, 2001, Mchele Tjader was enpl oyed
as an associate attorney in Kalal's firm From Septenber 29,
1997 to August 15, 2001, Sarah Schneiser was enployed as a
receptionist, and subsequently as a paralegal, at the firm
Jackie Bennett, Kalal's wfe, wirked as the firms office
manager during the tinme of Tjader's and Schneiser's enploynent.
Among other tasks, Bennett did the firmis bookkeeping work.
Bennett is not a | awer and was under Kalal's direct supervisory
authority.

16 In January 1998, the firm inplenented a 401(k)
retirement plan, which permtted enployees to designate up to
10% of their salary to be contributed to the plan from pre-tax
dollars. The plan provided that the firm would match 50% of the

enpl oyees' contributions of up to 6% of their earnings.

! One of the grievants, Attorney Tjader also independently
pursued an action based on these facts in Dane County G rcuit
Court, see State v. Circuit Court for Dane County, 2004 W 58,
271 Ws. 2d 633, 681 N.W2d 110.
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17 Enpl oyees were required to work for the firm for one

year before they becane eligible to participate in the 401(k)

pl an. Tjader and Schneiser becane eligible to participate in
the retirenent plan in January 1999. Both conpleted an
enrollment form and provided it to Bennett, indicating they

w shed to contribute 6% of their earnings to the plan. The firm
was therefore obligated to make matching contributions of 50% of
each enpl oyee's personal contributions.

18 Bennett never forwarded Tjader's or Schneiser's forns
to the plan adm nistrator, Firstar Bank. Begi nning in January
1999 however, 6% of Tjader's and Schneiser's earnings were
wi thheld from each of their paychecks. The firm kept the
wi thheld earnings and did not turn them over to Firstar Bank.
The firm also failed to pay the enployer's matching 50%
contributions to the plan.

19 Despite the fact that none of Tjader's contributions
had been paid into the 401(k) plan for 1999, Tjader's 1999 W2
tax formfromthe firmreported that $4225 of Tjader's wages had
been paid into the plan. Simlarly, al t hough none of
Schneiser's contributions had been paid into the 401(k) plan for
1999, Schneiser's 1999 W2 tax form fromthe firm  reported that
$1765 had been paid into the plan.

10 Simlarly, for the year 2000, none of Tjader's or
Schneiser's wthheld earnings were paid into the plan, but
Tjader's 2000 W2 tax form reflected a $4875 contribution and

Schneiser's 2000 W2 tax formreflected a $2175 contri buti on.
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11 Kalal was permtted to deduct, as a business expense,
salary anpunts and enpl oyee expenses actually paid on his 1999
and 2000 personal incone tax returns. Kal al deducted the full
anount of the salaries that were reported to the IRS on Tjader's
and Schneiser's W2 tax forns, although 6% of those salaries had
not been paid. Kal al also deducted paynents in purported
enpl oyer contributions to pension and profit-sharing plans on
his 1999 personal income tax return, al though no such
contributions were made in 1999.

12 In 2000, Schneiser worked part-tinme for another |aw
firmand contributed to that firms 401(k) plan. She contacted
Bennett requesting information needed to conplete a transfer
form but received no response. The transfer was never
conpl eted and Schneiser was required to take a cash distribution
on whi ch she was taxed.

13 After receiving that cash distribution in the sunmer
of 2001, Schneiser and Tjader realized that neither of them had
received a report for the previous year regarding their
retirement accounts. They contacted Firstar Bank and were
informed that the bank had no retirenent accounts for them

114 Tjader and Schneiser net with Kalal, who acknow edged
that the firm had been unable to nmake enpl oyer contributions for
sone time due to financial concerns.

115 The referee found that Firstar Bank nmade nunerous
tel ephone calls to Kalal at both his office and at his hone for
a period of approximately two weeks in an effort to discuss the
di screpancy with him Kalal did not return these telephone

5
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calls until he was advised that the matter was being referred to
Firstar Bank's legal departnent and to appropriate federal
aut horities.

16 On or about August 9, 2001, Kalal sent various
required docunents and funds totaling $26,448.75 to Firstar
Bank.

117 During the OLR s investigation of this matter it was
al so determ ned, and the referee subsequently found, that during
late 1998 and 1999, the firm failed to tinely file several
enpl oynent tax returns which require enployers to report and pay
the taxes they withhold from enployees' paychecks, as well as
the enpl oyer's share of social security and Medicare taxes.

18 Kal al acknow edged that these returns were not filed
for the quarterly tax periods ending Septenber 30, 1998, March
31, 1999, June 30, 1999, and Septenber 30, 1999, although tax
paynments were w thheld from the enployees' paychecks for those
peri ods. Kal al explained that the tax returns were not filed
because funds were not available to pay the taxes due.

19 In addition, the referee determned that Kalal had
continued to hold noney in his client trust account for certain
clients where the legal representation had concluded. Kal al
acknow edged that, upon reviewng his trust account records, he
had identified approximately 75 clients whose files were closed
but who still had funds on deposit in his trust account. In
addition, the firms <client trust account contained sone
$3425.57 nore than the sum of the individual client |edgers;
ownership of these funds could not be immedi ately identified.

6
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120 Kalal then began submtting to the OLR nonthly lists
of clients who had funds on deposit in his trust account,
begi nning in January 2001. O the 148 clients shown on the
January 2001 list, 97 were clients whose files had been closed
and who were owed refunds. O those 97 clients, 74 were clients
for whom the office had active client I|edgers and 23 were
clients for whom the office had no |edgers. The 23 clients
w thout |edgers had files that dated back to 1997 or earlier.
The amounts owing to these individual clients ranged from | ess
than $1 to anmounts in excess of $500. The referee found that 31
clients were owed funds in excess of $100. Because the firmdid
not prepare a nonthly schedule of subsidiary client |edgers, it
was not possible to reconcile the bank statenent balance wth
the total funds that should have been available for clients.

21 As noted, Kalal executed a stipulation and a no-
contest plea in response to the OLR s charges regarding these
matters. The matter was submtted to the referee, who found
that the OLR had net its burden of proof to establish Kalal's
violation of the suprene court rules by clear, satisfactory and
convi nci ng evi dence.

22 Suprene Court Rule 20:8.4(c) provides that it 1is
prof essional msconduct for a lawer to "engage in conduct
i nvol ving dishonesty, fraud, deceit or msrepresentation.” The

ref eree concl uded t hat:

By failing to deposit funds that had
been deducted from enpl oyees' paychecks as
contributions for a 401(k) plan into the
plan and instead putting the w thheld funds
to personal use, by failing to pay matching

7
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enpl oyer contributions to the 401(k) plan as
required under t he pl an, by fal sely
reporting on enployees' W2 tax forns that
contributions had been paid in to the 401(k)
plan when they had not, and by claimng

deductions on his personal i ncone tax
returns for paynments that were not nade,
Respondent engaged in conduct i nvol vi ng
di shonesty, fraud, deceit, and
m srepresentation, contrary to SCR
20:8.4(c).

123 Suprene Court Rule 20:5.3(b) provides that wth
respect to a nonlawer enployed or retained by or associated
with a lawer, "[a] |awer having direct supervisory authority
over the nonlawer shall make reasonable efforts to ensure that
the person's conduct s conpatible wth the professional
obligations of the lawer." The referee found that by failing to
i npl ement neasures designed to nonitor bookkeeping and rel ated
work perfornmed by Bennett, a nonlawer, Kalal violated SCR
20: 5. 3(b).

24 The referee also concluded that by failing to file
tinmely enployer tax returns for the quarterly tax periods ending
Septenber 30, 1998, March 31, 1999, June 30, 1999, and Septenber
30, 1999, Kalal violated a standard of conduct for attorneys as

set forth in State v. Roggensack, 19 Ws. 2d 38, 199 N.W2d 412

(1963), in which this court deemed professional msconduct the
"intentional violation of tax |aws, even though w thout intent
to defraud the government,"” in violation of SCR 20:8.4(f).% 1d.

at 46.

2 SCR 20:8.4(f) provides that it is professional nisconduct
to "violate a statute, suprenme court rule, suprene court order
or suprene court decision regulating the conduct of |awers."

8
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125 The referee found that by failing to tinely pay
refunds to sonme 97 clients who still had funds on deposit in his
trust account at the conclusion of their representation, Kalal
failed to deliver pronptly to the client any trust account funds
or other property which the client is entitled to receive, in
violation of former SCR 20:1.15(b).3

26 In addition, by failing to maintain subsidiary |edgers
for all clients for whom funds were held in his firnms client
trust account, and by failing to prepare a nonthly schedul e of
the subsidiary |edgers which could then be reconciled with the
bal ances actually on hand in the account, Kalal failed to
maintain all trust account records required under former SCR
20:1.15(e),* which governs operational requirenents for trust

f unds.

3 Former SCR 20:1.15 applies to misconduct committed prior
to July 1, 2004. Forner SCR 20:1.15(b) provides:

Upon receiving funds or other property in which a
client or third person has an interest, a |lawer shal
pronptly notify the client or third person in witing.
Except as stated in this rule or otherwise permtted
by law or by agreenent with the client, a | awer shal
pronptly deliver to the client or third person any
funds or other property that the client or third
person is entitled to receive and, upon request by the
client or third person, shall render a full accounting
regardi ng such property.

4 Former SCR 20:1.15(e) provides:

Conpl ete records of trust account funds and ot her
trust property shall be kept by the |lawer and shall
be preserved for a period of at l|east six years after

termnation of the representation. Conmpl ete records
shal | i ncl ude: (i) a cash receipts journal, listing
the sources and date of each receipt, (ii) a

9
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127 After our review of the record in this mtter, we
adopt the referee's findings of fact and conclusions of |aw as
stipulated to by the parties.

128 Turning to the question of the appropriate discipline,
the referee considered several factors in assessing the
appropriate discipline for Kalal's msconduct, including the
seriousness of the msconduct, the need to inpress upon himthe
seriousness of the msconduct, the need to protect the public,
the courts, and the legal system from a repetition of the
m sconduct, and the need to deter other attorneys from simlar

m sconduct . See, e.g., In re Disciplinary Proceedi ngs Agai nst

Carroll, 2001 W 130, 140, 248 Ws. 2d 662, 636 N.W2d 718. The
referee specifically noted that she considered Kalal's prior
discipline as an aggravating factor. She considered Kalal's

commtnment to making restitution to be a mtigating factor, and,

di sbursenents journal, listing the date and payee of
each disbursenent, with all disbursenents being paid
by check, (iii) a subsidiary |edger <containing a
separate page for each person or conpany for whom
funds have been received in trust, showing the date
and amount of each receipt, the date and anount of
each disbursenment, and any unexpended bal ance, (iv) a
mont hly schedul e of the subsidiary |edger, indicating
the balance of each client's account at the end of
each nmonth, (v) a determination of the cash balance
(checkbook balance) at the end of each nonth, taken
from the cash receipts and cash disbursenent journals
and a reconciliation of the cash balance (checkbook
balance) wth the balance indicated in the bank

statenent, and (vi) nonthly statenents, including
cancel ed checks, vouchers or share drafts, and
duplicate deposit slips. . . . Al | trust account
records shall be deened to have public aspects as

related to the lawer's fitness to practi ce.

10



No. 2003AP2131-D

i ndeed, the court has been advised that full restitution to both
enpl oyees' 401(k) accounts has been made, and that all clients
that Kalal could identify and |ocate have received conplete
r ef unds. Based on our own review we agree that a suspension of
six months is appropriate discipline for Kalal's professional
m sconduct .

29 This brings us to a related question on which Kalal
has requested the court's guidance. As noted, Kalal's trust
account contains funds belonging to clients that he has been
unable to identify. It is not entirely clear from the record
preci sely how much noney remains at issue. Initially, estimtes
i ndi cated an anount of approxi mately $3425. 57.

130 On July 15, 2005, this court issued an order to the
parties regar di ng t he appropriate resol ution of t hese
unidentified client funds. The OLR responded on July 20, 2005
as suppl enented on August 5, 2005. W agree with the COLR that
pursuant to SCR 22.26, Kalal has a duty to tinely disburse all
remai ning funds from his trust account and to close the sane.
Based on the OLR s response, we direct Attorney Kalal to seek
direction from the OLR as to the appropriate course of conduct
for resolving the issue of the wunidentified client funds.
Attorney Kalal shall notify this court within 30 days of the
date of this decision as to how the remaining unidentified funds
wi |l be managed. The OLR shall tinely advise this court whether
it considers the proposed resolution satisfactory under the

circunstances of this matter.

11
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131 Finally, we turn to Kalal's request that this court
post pone his suspension so that it will comence on or after
Novenber 1, 2005. As his counsel has explained in a letter to

the court, filed May 3, 2005:

Understanding that he wll Jlose his
license to practice for a period of tine,
M. Kalal has ceased taking in new clients.
He does have seven crimnal cases that wll
get resolved during the course of the Sunmer

and into the early Fall. He believes that
the last will be resolved in Cctober of this
year. M. Kalal has put substantial work
into these matters and would like to see
them through to conpletion, rather than
refer them to new counsel who wll have to
start from scratch. W ask that any

suspension ordered by the Court not start
until Novenber 1, 2005.

The OLR does not support the request.

132 Although such requests are not generally favored, in
recognition of Kalal's efforts to make restitution to the
injured enployees and clients in this matter, his cooperation

with the OLR in this proceeding, and in reliance on the

representation of his counsel, Attorney Waring Fincke, that
Kal al has ceased taking new clients, we wll delay Kalal's
suspension until Novenber 1, 2005, solely to permt him to

conplete the seven client matters he specifically identified.
Representation of any other client or undertaking representation
of the remaining clients on any new matter will be grounds for
addi ti onal di sci pline and may adversely af f ect future
rei nstatenent proceedi ngs.

133 IT IS ORDERED that the license of Attorney Ralph A

Kalal to practice law in Wsconsin is suspended for a period of

12
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six nmonths, effective Novenber 1, 2005, on the ternms set forth
in this decision.

134 IT IS FURTHER ORDERED that within 30 days of the date
of this order Attorney Ralph A Kalal shall seek direction from
the Ofice of Lawer Regul ation regarding the appropriate course
of conduct for resolving the issue of unidentified client funds
remaining in his custody and control, and shall submt a witten
statenent to the court explaining how the remaining unidentified
funds will be managed. Upon receipt of this statenent, the COLR
shall tinely advise this <court whether it considers the
resolution satisfactory under the circunstances of this matter.

135 IT IS FURTHER ORDERED that within 60 days of the date
of this order Attorney Ralph A Kalal shall pay to the Ofice of
Lawyer Regul ation the costs of this proceeding. | f those costs
are not paid within the time specified and absent a showing to
this court of an inability to pay those costs wthin that tine,
the license of Attorney Ralph A Kalal to practice |aw shall
remai n suspended until further order of the court.

136 IT IS FURTHER ORDERED that Attorney Kalal conply with
the provisions of SCR 22.26 concerning the duties of an attorney

whose |icense to practice | aw has been suspended.

13
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